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HEATHERLY MN NG I NC
V.
O-H CE F SIRFACE M N NG REALAVATI N AND BENFORCEMVENT
| BLA 95- 277 Deci ded February 13, 1998

Appeal froma decision by Admnistrative Law Judge Harvey C Sneit zer
affirmng Gessation Qder No. 93-030-246-001. Docket No. Dv 93-15-R

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on Act
of 1977. Cessation Oders: General ly--Surface Mning
Gntrol and Recl amation Act of 1977: Spoil and Mne
Véstes: General |y

A Decision affirmng a cessation order is properly affirned
when the record shows a surface mning permttee al |l oned
coal mne waste to be deposited on unpermtted | ands,
contrary to provisions of state | aw

APPEARANCES S ephen W Smith, Esq., Henryetta, Cklahoma, for Appellant;
John S Retrum Esq., Ofice of the Solicitor, Denver, lorado, for the
Gfice of Surface Mning Recl anati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Heatherly Mning, Inc. (Heatherly), has appeal ed froma February 14,
1995, Decision by Administrative Law Judge Harvey C Saeitzer uphol di ng
Gessation Oder (G No. 93-030-246-001, issued by the Gfice of Surface
Mni ng Recl amation and Enforcenent (C8V). The QOcites Heatherly for
failure to obtain a permt before disposing of coal mne waste on
unpermtted lands, in violation of the (klahoma surface mning regul atory
pr ogr am appr oved by CBMpursuant to the Surface Mning Gontrol and
Recl amation Act of 1977.

The record reveal s that Heatherly either sold or gave nine waste from
an underground coal mne near Shulter, Cklahoma, to Cknul gee Gounty and
private persons for use on county roads and parking areas. The practice
was called to CBMs attention by a citizen's conplaint, which CGBMinitially
referred to the kl ahona Departnent of Mnes (V). After Mrefused to
i nspect, CBMinvestigators perforned an i nspection and i ssued a QOto
Heat herly for disposing of coal mine waste on unpermtted | ands,
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and for failure to obtain a permt for lands on which waste was deposit ed,
inviolation of (klahona regul ations Ckl ahona Departnent of M nes

Recl amation Regul ations (DOMRR) 88 773.11, 817.81(a) and 817.87(b), and 45
la. Sat. § 724. Ater the G was |ssued Heat herly proposed a pernit
revision to Mwhich, if approved, woul d have al | oved t he practice

conpl ai ned of to cont i nue; (Mrejected this proposal .

n appeal to this Board, Heatherly does not dispute that material from
t he underground mne was deposited in areas other than those specifically
permtted for that purpose, but argues before us, as was done before Judge
Sneitzer, that the action was allowed by Heatherly's mining permt and that
M as the prinmary regul atory authority, properly authorized di sposal of
the material inthis way. Heatherly al so repeats an argunent nade before
Judge Sweitzer that, since there was a safe and valid narket for the
naterial, it was not subject to regulation as waste mnaterial. (See Brief
filed Feb. 28, 1994, at 4; Brief filed Apr. 11, 1995, at 5).

Judge Sneitzer rejected these argunents, finding that "a prina facie
case was established as to the violation of three of the four provisions of
the (kl ahona programcited in the QQ and * * * Heatherly failed to
overcone this prina facie case.” (Decision at 4.) Ve find that the
judge' s Decision, which is adopted as the opinion of the Board and attached
hereto as Appendix A deals fully wth the argunents rai sed by Heatherly on
appeal and establishes that the GQOissued to Heatherly was properly
affirned.

[1] Judge Swneitzer found that CBMhad admtted at the hearing that no
violation of DOMRR 8 817.87(b) had occurred; he therefore ordered
reference to that regul ation stricken fromthe @Q Id. at 6. As to
whet her Heatherly had viol ated the other three regul atory provisions, Judge
Sneitzer found that Heatherly had al |l oned coal wastes to be deposi ted on
unpermtted land, contrary to DOMRR § 773.11 and 45 kla. Sat. § 724, as
alleged inthe Q (Appendix Aat 4-6.) As Judge Sieitzer found, the
regul ations are clear. The naterial in question falls wthin the
definition of "coal mne waste" and nust be placed in di sposal areas wthin
a permt area approved by Mfor this purpose. The failure to do so was
properly cited by CBM

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Fanklin D Arness
Admini strative Judge
| concur:

C Randall Gant, Jr.
Admini strative Judge
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Exhibit A

Lhited Sates Departnent of the Interior
Gfice of Hearings and Appeal s
Hearings DO vision
6432 Federal Building
St Lake dty, Wah 84138
(Phone 801- 524- 5344)

February 14, 1995

HEATHERLY MN NG | NC : Docket No. DV 93-15-R
Appl i cant Application for Review
V. Gessati on O der

No. 93-30-246- 001
F-H CGE F SIRFACE MNENG
RECLAMATI ON AND
BENFCRCEMENT,

Respondent

DEQ S N

Appear ances: Sephen W Smth, Esq., Henryetta, Cklahoma, for applicant;
John S Retrum Esq., Denver, lorado, for respondent.
Bef or e: Admini strative Law Judges Ranpton and Sheit zer

h August 16, 1993, Heatherly Mning, Inc. (Heatherly) filed an Application
for Reviewregarding Gessation Order No. 93-030-246-001 (Q) issued to
Heatherly by the Gfice of Surface Mning Reclamation and Enforcenent (C8V)
on August 4, 1993. Heatherly also filed an Application for Tenporary
Relief fromthe QO on Decenber 6, 1993. The QO charges Heatherly, the
permttee of an underground coal mine | ocated near Shulter, klahona, wth
“[flailure to obtain a valid permt fromthe kl ahoma Departnent of M nes
(V) before engaging in or carrying out coal mining and recl anation
operations. "
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More specifically, the Qalleges that Heatherly "is allow ng coal mne

waste to be di sposed of outside of the

permtted area’ in violation of applicable law and initially ordered
Heatherly to cease the renoval of coal mine waste fromthe pernmitted area.
Heatherly contends that it has not viol ated applicabl e | aw because the
renoval of the waste fromthe permtted area was approved by (DM

A hearing regarding both applications was hel d before nowretired D strict
Chief Administrative Law Judge John R Ranpton, Jr., on Decenber 10, 1993,
in Tulsa, klahoma. At the conclusion of the hearing, and pending a
decision on the Application for Review Heatherly's Application for
Tenporary Relief was granted. (onsequently, only the Application for

Revi ew renai ns at i ssue.

Lpon the retirenent of Judge Ranpton, the case was assigned to the
under si gned for decision consistent wth 43 US C § 554(d). Having
reviewed and considered all evidence, as well as the parties' briefs, and
for the reasons set out below | nust find that the GOis valid wth
respect to each of the alleged violations, wth the exception of the
alleged violation of DOMRR § 817.87(b).

Satenent of Facts

The Sate of (klahona, pursuant to sections 503(a) and 523(a) of the
Surface Mning Gontrol and Recl anati on Act of 1977 (SMIRY), 30 US C 88§
1253(a) and 1273(c), has assuned prinary responsibility for the regul ation
and control of surface coal mining and recl amati on operati ons on Sate and
Federal lands wthinits borders. See 30 R Part 936. The Sate's

regul atory programfor these operations ((klahoma program is admnistered
by M (Tr. 23).

In 1988, (Missued to Heatherly permit no. 88/93-4170 (Tr. 22-23). The
permt, as subsequent!ly nodified, allows Heatherly to conduct surface coal
mning and recl amation operations wthin 70 acres of |and near the town of
Shulter, klahona (Tr. 23-24; Exs. R2, R11). Wthin this area, Heatherly
produces and processes coal froman underground coal nmine known as the
Pol | yanna #4 mine, Shulter mne, or Heatherly mne (Mne), and deposits the
coal mne waste inapile (Tr. 22-25, 37, 41-47).

In 1990, the permt was revised to provide that waste materia from coal
processing W ll be used as backfill in an excavation resulting from
extension of the Mne's portal area (Ex. R2). The revision al so

contenpl ates that the waste naterial wll then be covered by at |east 4
feet of non-acid formng naterial (Ex. R2). |f the excavation begins to
fill up before conpletion of mning activities, Heatherly wll be required
to obtain approval for a new waste disposal site before the excavation
becones filled (Ex. R2). The revision concludes wth the fol | ow ng
statenment: "It should be noted that Heatherly plans to sell or give sone of
the waste rock to the county for county roads during the life of the mne."
(EX. R2).
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In March 1993, the permit was further revised to provide that if any

nore "under ground devel opnent waste is carried to the surface, it wll be
placed wthin the designated area. A the conpl etion of the mning
operation, the devel opnent waste wll (1) be carried into the underground
mne works, and/or (2) be placed within the portal area and covered wth
four feet of non-toxic, non-acidic material." (Ex. R3) This revision co-
exists wth the 1990 revision, which was not deleted (Tr. 117-119).

h August 3, 1993, (&M Inspector Jeffrey Zingo and his supervisor, M chael
Lett, inspected the Mne in response to a citizen's conpl ai nt that

Heat herly was al | owi ng peopl e to renove coal mine waste fromthe permtted
area (Tr. 35-36, 38, 41; Ex. R1). They observed a front-end | oader

scoopi ng up coal mne waste and placing it in the trailer of an orange-
colored truck narked "Sate of klahoma." (Tr. 41-44; EX. R7) The 8V
inspectors followed the truck as it left the permt area and deposited the
coal mne waste on a county road a fewniles fromthe Mne (Tr. 43-44; EX.
R7). The operator of a grader working the surface of the road then tol d
the i nspectors that he was an enpl oyee of the Gounty of Cknul gee, kI ahona,
and that he was spreading naterial "fromthe Shulter mne" for use as road
base on the county road (Tr. 43). That sane day, the CBMi nspectors al so
di scovered that sone coal mne waste fromthe Mne had been used for the
base of the parking ot of a nearby Vél -Mart store (Tr. 44, 47-48, 101-102;
R11).

h August 4, 1993, George R chardson, the President of Heatherly, told

| nspector Zingo that Heatherly had been allow ng the coal mne waste to be
renoved fromthe permt area for nany years (Tr. 48-49). Indeed, the facts
show that, in approxi nately 1990, Heat herly began selling or giving anay
the coal mne waste for use off-permit as construction material (Tr. 49-51,
148). Mst of it was used by the Gounty of Cknul gee as roadbed nateri al
(Tr. 51, 158).

Fromhis August 4th conversation wth M. R chardson, as well as

di scussions wth M Inspector Zingo al so determned that no action was
underway to permt an area other than the mne site for disposal of the
coal mne waste (Tr. 49-53). Inspector Zi ngo concluded that a cessation
order shoul d be immedi ately i ssued to Heatherly prohibiting any further
renoval s of coal mne waste fromthe mne site, because there was no ot her
approved coal nmine waste disposal site (Tr. 52-55).

O August 4, 1993, Inspector Zingo issued the cessation order in question
only after Mrefused his request to issue a cessation order (Tr. 55, 58;
Ex. R12). @Mrefused because the practice of using coal mne waste of f-
permt is wde spread i n (kl ahona and M woul d have to i ssue cessation
orders to nany other permttees if it issued one to Heatherly (Tr. 55).

As previously nentioned, the G alleged that Heatherly "is all ow ng coal
mne waste to be di sposed of outside of the permtted area” in violation of
the following portions of the Cklahonma program DOMRR 8§ 773. 11,
817.81(a), and 817.87(b) and 45 kla. Sat. § 724. The QO ordered
Heatherly to cease the renoval of coal mine waste fromthe
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permtted area and, as corrective action, required Heatherly to submt
permtting and bonding data to M for the purpose of permitting a coal
mne waste disposal site by Septenber 20, 1993 (Ex. R12).

Shortly after the QO was issued, Heatherly submtted a proposed pernit
revision to Mthat, if approved, woul d have al | owed Heat herly to conti nue
to sell or give the coal mne waste to the Gounty for disposal on
unpermtted lands (Tr. 164-166). Mdid not approve this proposed permt
revision (Tr. 165).

Heatherly then submitted a proposed permt revision for a coal mne waste
disposal site wthin the permt area (Tr. 165-167, 175; Ex. A 2). Based
upon Heatherly's requests and its good faith attenpts to conpl ete the
corrective action required by the GQ Inspector Z ngo extended the
abat enent deadl i ne several tines (Tr. 61-71; Exs. R15 R18, R20, R22).
In the final extension, CBMnodified the QOto require cessation of all
mning activities if abatenent was not achi eved by Decenber 17, 1993.
However, Inspector Zingo has indicated that further extensions wll be
granted so long as Heatherly pursues abatenent in good faith (Tr. 70-71).

O scussi on

Pursuant to 43 R 4.1171(a), (BMhas the burden of establishing a prina
facie case as to the validity of the QQ The ultinate burden of persuasion
rests wth Heatherly. See 43 GR 4.1171(b).

The argunent and evidence in this case has focused upon whether a violation
of the (kl ahoma programactual |y occurred; Heatherly arguing that the Qis
inval i d because none of the charged viol ations occurred. As nore fully

di scussed bel ow, the evidence shows that a prina facie case was establ i shed
as tothe violation of three of the four provisions of the Ckl ahona program
cited inthe @ and that Heatherly failed to overcone this prima facie

case.

The premse for Heatherly's argunent that no violations of the | aw occurred
is that (Mapproved of the renoval of the coal mne waste fromthe
permtted area in the 1990 permt revision. The purported approval is the
sentence: "It should be noted that Heatherly plans to sell or give sone of
the waste rock to the county for county roads during the life of the mne."

Inlight of the other permt provisions requiring burial of the coal nmne
waste wthin the permt area and pl acenent of the waste in the desi gnated
area, this purported approval is anbi guous. Assuming, arguendo, that (DM
did approve renoval of the coal waste fromthe permtted area, this
approval is no defense to the alleged violations in the QQ

Under the (kl ahona program "[a]ll coal mine waste shall be placed in new
or existing disposal areas wthin a permt area, which are approved by
[NV for this purpose. "
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DOMRR § 817.81(a). "(pal mne waste neans coal processing waste and
under ground devel opnent waste.” DOMRR § 701.5. "Qoal processi ng waste
neans earth material s which are separated and wasted fromthe product coal
during cl eaning, concentrating, or other processing or preparation of
coal." 1d. "Uhderground devel opnent waste neans waste-rock mxtures of
coal, shale, claystone, siltstone, sandstone, |inestone, or related
naterial s that are excavated, noved, and di sposed of from underground
workings in connection wth underground mning activities." Id.

The material in question clearly falls wthin the definition of "coal mne
waste" and, therefore, nust be placed in disposal areas wthin a pernit
area approved by Mfor this purpose. 1/ See DOMRR § 817(a). Because
(M had not approved a site other than the permtted area for disposal of
the coal mne waste, Heatherly violated section 817.81(a) by allow ng the
coal mne waste to be taken to unpermtted areas.

Heatherly al so violated DOMRR 8§ 773.11 and 45 kla. Sat. § 724, as
alleged inthe Q Section 724 provides:

It shall be unlawful for any operator to engage in any mning
operations in this state wthout first obtaining from[(V a
permt to do so for each separate mining operation. [(M shall
determine what constitutes a separate nmining operation by rul es
and regul ati ons promul gated under the Mning Lands Recl amati on
Act.

The rul es and regul ations at section 773.11 provide in pertinent part that:

no person shall engage in or carry out on non-Federal or non-
Indian lands wthin the Sate any surface coal mning and

recl amation operations unl ess that person has first obtained a
valid permt issued by [V under an approved regul at ory
progr am

Heatherly has not disputed that its practice of allowng coal mne waste to
be deposited on unpermitted | ands constitutes "surface coal mning and
reclamation operations." Therefore, Heatherly violated 45 kla. Sat. §
724 and DOMRR 8§ 773.11 if it did not have a valid permt for this

practi ce.

1/ A the hearing, but not inits post-hearing brief, Heatherly raised the
i ssue of whether the coal mne waste was toxic, and if not, whether the
wast e coul d be pl aced outside of a permt area as excess spoil (Tr. 107-
108). Assunming, arguendo, that the waste is nontoxic and nay be treated as
excess spoil, such spoil nust be placed wthin a permtted area (Tr. 15-
137). DOMRR § 817.71(a).
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This practice was not validly permtted because the purported (M approval
for renoval of the coal mine waste fromthe permt area is not authorized
under the (kl ahoma program The purported approval is not authorized

because, contrary to section 817.81(a), it does not provide for placenent
of the waste wthin another permt area approved by CMfor this purpose.

Fnally, regarding the alleged violation of DOMRR § 817.87(b), CaVv
conceded at the hearing that no such violation had occurred (Tr. 7-8).
Therefore, the Qis valid, wth the exception that the all eged viol ation
of DOMRR 8§ 817.87(b) shoul d be stri cken.

Goncl usi on
Based upon the foregoing, the QOis hereby declared valid, wth the

exception that the alleged violation of DOMRR § 817.87(b) shal|l be
stri cken.

Harvey C Sneit zer
Admini strative Law Judge
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Lhited Sates Departnent of the Interior
Gfice of Hearings and Appeal s
Interior Board of Land Appeal s

4015 WI son Boul evard
Arlington, Mrginia 22203

June 1, 1998
| BLA 95- 277 . DV93-15-R
HEATHERLY MN NG | NG :
V.
OFl CE OF SURFACE MN NG
RECLAVATI ON AND ENFCRCEMVENT
ERRATUM

Wien this case issued on February 13, 1998, an appendi X thereto was
omtted fromthe published decision appearing at 143 IBLA 39. The omtted
docunent, Appendi x A nunibered 143 |1 BLA 40a through 40f, is attached hereto
for insertioninto the IBLAreports i nmediately foll ow ng page 40.

Franklin D Arness
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge

APPEARANCES:
Sephen W Smth John H Retrum Esq.
115 N 5th Sreet Gfice of the Solicitor
Henryetta, K 74437 US Departnent of the Interior

755 Parfet Sreet, Rm 15
Lakewood, QO 80215
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